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Often in family law cases, clients want to protect their infor-
mation and do not want to make it available to their former
spouse, who may either directly or inadvertently disclose that
information to third parties or to the general public. Many cli-
ents are surprised when they come to the family law process and
learn that it is standard practice to provide complete disclosure
of documents such as tax returns, social insurance numbers,
corporate financial statements, and employment contracts. For
those who are focused on privacy, it is often even worse to learn
that all of this information may be filed with the court and that
all documents filed with the court are available to the public.

Despite the best efforts of family law counsel, the protection of
client information will not always be possible particularly where
there is an ongoing proceeding. In all court proceedings, there is
a tension between the privacy rights of individual litigants and
the public’s right to access the court system and right to infor-
mation. The Supreme Court of Canada in Sierra Club of Cana-
dav. Canada (Minister of Finance) has made it clear that a
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confidentiality order will only be granted where
there is a serious risk to an important interest
and that the benefits of the sealing order must
outweigh the limits, including the public inter-
est in open and accessible court proceedings. !
These principles are equally applied to family
law matters as they are to civil/commercial cas-
es. There are no special protections for family
law clients.?

In addition to the usual issues with the public’s
right to information filed with the court, there is
good reason to insist on early, voluntary, and
complete disclosure in family matters: it facili-
tates resolution.’ If one party has not provided
sufficient information, resolution of the dispute
is typically not possible. Confidentiality agree-
ments may be used in private negotiations or
sought by way of order from the court as a way
of facilitating disclosure. They can provide some
protection for the disclosing party and act as a
disincentive for the recipient party to freely use
that information outside of the context of the
family law dispute.

Confidentiality agreements are most commonly
used to protect financial information of one of the
parties or the financial information of a third par-
ty who has provided information that may be rel-
evant to the parties’ dispute. As an example, the
spouse disclosing information (the “disclosing
spouse’’) may argue that production of financial
disclosure relating to that spouse’s business
would be harmful to the business because the
spouse receiving documents (the “recipient
spouse”) may either provide this information to
competitors or file it with the court where it
would then become publicly available. It is some-
times argued by the recipient spouse’s counsel
that the recipient would not do anything to jeop-
ardize the disclosing spouse’s business interests,
particularly if the disclosing spouse is paying the

90

Volume 32, Issue 6

recipient spouse’s support, because that may
threaten the source of the support. This is often
cold comfort to the disclosing spouse in family
cases where emotions run high and there is little
trust between the parties. Even where the recipi-
ent spouse does not have any intention of harm-
ing the disclosing spouse’s business, this may
happen if sensitive information is filed with the
court and becomes publicly available.

There may be other reasons why a party to a
family law dispute wants confidentiality. Some-
times details of the relationship itself or infor-
mation about the relationship breakdown must
remain confidential because one of the parties
has a public profile, for example, and needs to
have that information protected to ensure protec-
tion of his or her reputation.

This article explores the question of when confi-
dentiality agreements may be obtained as well as
the limits of these types of agreements. Before
discussing the issue of when a confidentiality
agreement may be necessary, it is useful to re-
view the other protections that are available: the
deemed undertaking rule, sealing orders, and
publication bans.

The Deemed Undertaking Rule

The deemed undertaking rule is enshrined in Rule
30.1.01 of the Rules of Civil Procedure (“RCP”)
and subrules 20(24), (25) and (26) of the Family
Law Rules (“FLR”).*

Rule 30.1.01(3) of the RCP states:

All parties and their lawyers are deemed to undertake
not to use evidence or information to which this Rule
applies for any purposes other than those of the pro-
ceeding in which the evidence was obtained.

It is important to note that there are limits to this
rule:

(4) Subrule (3) does not prohibit a use to which the
person who disclosed the evidence consents.
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(5) Subrule (3) does not prohibit the use, for any pur-
pose, of,

(a) evidence that is filed with the court;

(b) evidence that is given or referred to during a
hearing;

(c) information obtained from evidence referred
to in clause (a) or (b).

(6) Subrule (3) does not prohibit the use of evidence
obtained in one proceeding, or information obtained
from such evidence, to impeach the testimony of a
witness in another proceeding.

(7) Subrule (3) does not prohibit the use of evidence
or information in accordance with subrule 31.11(8)
(subsequent action).

The FLR contain similar provisions in Rule 20:

OBLIGATION  TO
CONFIDENTIAL

KEEP  INFORMATION

(24) When a party obtains evidence under this rule,
rule 13 (financial disclosure) or rule 19 (document
disclosure), the party and the party’s lawyer may use
the evidence and any information obtained from it
only for the purposes of the case in which the evi-
dence was obtained, subject to the exceptions in sub-
rule (25).

USE OF INFORMATION PERMITTED

(25) Evidence and any information obtained from it
may be used for other purposes,

(a) if the person who gave the evidence consents;

(b) if the evidence is filed with the court, given
at a hearing or referred to at a hearing;

(c) to impeach the testimony of a witness in an-
other case; or

(d) in a later case between the same parties or
their successors, if the case in which the evi-
dence was obtained was withdrawn or dis-
missed.

COURT MAY  LIFT
CONFIDENTIALITY

OBLIGATION  OF

(26) The court may, on motion, give a party permission
to disclose evidence or information obtained from it if
the interests of justice outweigh any harm that would
result to the party who provided the evidence.

9l
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Limits of the Deemed Undertaking
Rule

The deemed undertaking rule is designed to facili-
tate disclosure: if litigants are assured that docu-
ments and answers will not be used for collateral or
ulterior purposes, they will be encouraged to pro-
vide a more complete and candid discovery. The
rule serves a public interest in getting at the truth,
while at the same time offering privacy protection
for litigants.® It encompasses a duty of confidential-
ity over documents produced under “compulsion”.®
Only documents that are required to be provided
will be offered protection. If a party voluntarily
provides disclosure, it is not covered by the same

protection of the deemed undertaking rule.

The deemed undertaking rule, as codified in the
FLR and RCP, developed as a common law prin-
ciple and is treated as an undertaking to the court.
The court therefore retains oversight over com-
pliance with the rule.” Even though there is over-
sight of the court, there is no obligation which
requires parties seeking to use one of the excep-
tions to seek permission before relying on the ex-
ception. For example, to employ the “impeach-
ment” exception, it is not necessary to first seek
direction from the court.® In the RCP, the court’s
overriding discretion is found in the words “does
not prohibit”. The FLR contains similar language
in providing that the evidence/information “may”
be used for other purposes. It is possible to seek
an order for the court which would allow a fur-
ther exception of the rule.’

Breach of the deemed undertaking rule may be
considered contempt of court and may subject the
party in breach to other remedies.'® The deemed
undertaking rule does not cover documents that are
filed in court in the course of a proceeding. If either
party in a family dispute files information or docu-
mentation obtained from the other party on a tem-
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porary motion or at trial, the deemed undertaking
rule does not apply, and all confidentiality is lost.

Sealing Orders and Publication Bans

A court may order that any document filed in a
proceeding, including the entirety of the court
file, be treated as confidential, sealed, and not
form part of the public record.!! In Sierra Club,
the Supreme Court of Canada reviewed the law
on publication bans and confidentiality orders'?
and made clear that the analytical approach used
to determine whether a confidentiality order may
be granted should echo the underlying principles
of Dagenais v. Canadian Broadcasting Corp.> A
confidentiality order will be granted when:
(a) Such an order is necessary in order to prevent a
serious risk to an important interest, including a
commercial interest, in the context of litigation

because reasonably alternative measures will not
prevent the risk; and

(b) The salutary effects of the confidentiality order,
including the effects on the rights of civil litigants
to a fair trial, outweigh its deleterious effects, in-
cluding the effects on the right to free expression,
which in this context includes the public interest
in open and accessible court proceedings. 14

First Limb of the Sierra Club Test

Sealing orders are the exception and not the
rule.' The first part of the test in Sierra Club
states that there must be risk to “an important in-
terest” including a “commercial interest”. In or-
der to succeed under this part of the test, the in-
terest must be of public importance.'® Protection
of an individual’s sensitive information to protect
him/her from personal distress and embarrass-
ment will not typically satisfy the test.!” Mere
economic harm alone is also not sufficient to
override the openness principle.'® It is not neces-
sary for an applicant to demonstrate actual harm
under the first part of the test, but the party must
provide, with some specificity, evidence of pos-
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sible harm or damage.'® Broad statements that
there are sensitive and private business matters at
issue will not suffice.?”

In Himel v. Greenberg, portions of the court file
were sealed where exposure of commercial in-
formation would have breached confidentiality
provisions in a shareholder agreement. This was
deemed to be of public importance because socie-
ty as a whole has an interest in the enforcement
of commercial confidentiality agreements as op-
posed to just the party seeking the order.?!

Second Limb of the Sierra Club Test

The court will only go on to consider the second
part of the test if the first part is satisfied. The
party seeking the sealing order must demonstrate
that the potential harm outweighs the limits to be
placed on openness.

As stated above, in Himel, a partial sealing order
was granted. In balancing the salutary and delete-
rious effects of a sealing order, the court consid-
ered that the third party corporation that was not
a party to the dispute was nevertheless being
asked to produce disclosure as a result of its

EAN13

shareholders’ “marital troubles” — this was a
factor in considering the second balancing stage

of the Sierra Club test.”

In considering the test for sealing orders, the pro-
tection of children may outweigh the public in-
terest of openness. Section 70 of the Children’s
Law Reform Act allows a court to make a sealing
order or publication ban and provides additional
factors for the court to consider in making such
an order.”® Sealing orders may be granted where
the best interests of the child are such that the in-
formation cannot be made available to the pub-
lic.>* The court must balance the public interest in
openness, which fosters the integrity of the court
system, against the protection of children who are
the subject-matter of legal proceedings, which
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has been characterized as a “social value of su-

perordinate importance”.?

Despite the importance of protecting children’s
best interests in family law proceedings, sealing
orders are not routinely granted to protect these
interests.?® Even in a case where there is a real
risk of harm to the child, the court may not grant
a complete sealing order but will instead seal on-
ly part of the file which is absolutely necessary.?’
Most commonly, a sealing order will be refused
and instead a publication ban will be ordered be-
cause it is less intrusive.?® A publication ban still
allows free access to the file but typically disal-
lows identifying features of the case to be pub-
lished, such as children’s and parties’ names,
dates of birth, etc.”

Even in cases where the parties consent to a seal-
ing order, the court may nevertheless refuse to
make the order.’® Before seeking a sealing order,
litigants are required to first give notice to the
media so that there is an opportunity to oppose
the motion.*! This ensures the public’s right to
openness is being protected but is often frustrat-
ing to family law clients since giving notice to
the media may draw attention to a file which may
otherwise not receive any attention.

Are There Other Ways to Protect
Confidential Information?

Alternative Dispute Resolution (“ADR”) pro-
cesses continue to grow in popularity in part
because they are confidential. There are how-
ever limits to confidentiality in ADR. As an
example, if either party appeals an arbitral
award, the underlying documents in the arbitra-
tion may then be filed with the court. In addi-
tion, it may be possible in some circumstances,
for documents produced in mediation to be
used in future litigation.*? If either party refuses
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to agree to an ADR process, there may not be
an option but to litigate the issues.

If the deemed undertaking rule is not sufficient to
protect the client’s information and the need for
confidentiality does not meet the high threshold
of sealing orders, a confidentiality agreement
may be useful.

It is common for parties to agree on terms of
confidentiality for the production of certain in-
formation. The parties could voluntarily sign a
confidentiality agreement either during the dis-
closure process and/or at the end of the process
when they are signing a separation agreement
as extra protection to ensure the information
disclosed in the course of negotiation may not
be disclosed.*

If the parties cannot agree, or if the information
is coming from a third party who will not agree
to produce disclosure, a motion may be brought
to seek an order for a confidentiality agree-
ment. As is further explained below, the test for
a confidentiality agreement is not as stringent
as a sealing order, but there are requirements,
and confidentiality agreements will not always
be granted. A summary of some of the cases
where courts have considered confidentiality
agreements demonstrates that there are clear
limits as to what information will be protected
by the court.

Confidentiality Agreements — What
is the Test and What Information
Can be Protected?

An order requiring parties to enter into a confi-
dentiality agreement is exceptional.’* A confi-
dentiality agreement may be a reasonable alter-
native to a sealing order and may be ordered
where a party cannot meet the high threshold
for a sealing order.®
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When are confidentiality agreements ordered?

An express undertaking as to confidentiality may
be ordered where there is evidence that the busi-
ness in question is involved in a market where it
is critical that competitive information be kept
confidential, and where the success of the busi-
ness is dependent on non-disclosure of certain
information.’® In Turner-Sommer v. Strong, the
husband led evidence that his business was in-
volved in the technological market in which his
competitors expect confidentiality and that he
was subject to a settlement agreement with a
former business partner which included a provi-
sion requiring the details (which the wife sought)
to be kept confidential. The court was satisfied
that “special circumstances” existed which made
it reasonable to request an undertaking as to con-
fidentiality from the wife.’’

An undertaking in writing may also be ordered in
family law proceedings where the trust level be-
tween the parties has eroded to the point where
the disclosing party does not trust the other to
maintain the information as confidential without
an express agreement to do so in writing. This
undertaking may also apply to counsel and any
experts.> In Spiring v. Spiring, a Manitoba
Queen’s Bench case, the husband sought a seal-
ing order to protect his business interests, and a
declaration as to whether the wife was subject to
the deemed undertaking rule. The husband estab-
lished a multimillion dollar investment fund, the
ownership of which was held through two trusts.
The husband deposed that the disclosure of in-
formation relating to the value of the investment
fund, including a valuation report previously pre-
pared relating to the sale of shares, could have a
“negative economic impact” on the fund and give
the competitors an unfair advantage in the mar-
ket. In this case, the wife refused to agree to keep
the information confidential. The court found that
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the issues did not meet the high threshold for a
sealing order, but that the erosion of trust be-
tween the parties was so great that the wife, her
counsel, and any experts retained by her must
undertake not to disclose the information.*

The content of the confidentiality agreement may
differ depending on the circumstances of the
case. In Spiring and Turner-Sommer, where or-
ders for confidentiality were made, the recipient
party was required to sign an undertaking in writ-
ing to treat the information as confidential and
not to use it for any other purpose. The courts in
these cases seem to be reminding the recipient
party of the general obligation which exists pur-
suant to the deemed undertaking rule and to keep
information received in the course of litigation
confidential.

Where a more fulsome confidentiality agreement
is ordered, it is typically because the recipient
party has given an undertaking to sign a confi-
dentiality agreement.*’ It is unclear whether in
these cases and in the absence of such an under-
taking by the recipient party whether the court
would have made such an order. The form of the
confidentiality agreement in these cases may be
agreed upon or ordered to be satisfactory to the
disclosing party’s counsel.*!
the parties to return to court to settle the form of
the confidentiality agreement in the event of a

The court may order

dispute.*? If there is such a dispute, counsel who
are drafting confidentiality agreements should be
as specific as possible. If the confidentiality
agreement is too vague, it will not be accepted.*’

Where an expert requires disclosure to complete a
valuation report and is prepared to sign a confiden-
tiality agreement, the court may order that the con-
fidentiality agreement is signed and the unredacted
disclosure produced.** In Bailey v. Bailey, the wife
brought a motion for third party disclosure from
three corporations in which the husband held an
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interest. It was agreed that the disclosure was rele-
vant, but the non-parties opposed the motion on the
basis that there were privacy concerns. The wife’s
valuator swore an affidavit attesting that without
the information, or if the information were provided
redacted, he would be limited in his ability to fulfil
his retainer. The wife’s valuator also deposed that
the information would remain confidential in his
office and that he was willing to sign a confidential-
ity agreement. The court ordered that a confidenti-
ality agreement should be signed.*’

A court may order that a confidentiality agreement
applies retroactively to all disclosure produced in
litigation. In Lafontaine v. Maxwell, a motion for
third party disclosure regarding the husband’s
business interests was met with a request for a
confidentiality agreement. The court ordered that
the provisions of the agreement would apply to all
disclosure produced to date, including disclosure
produced by the party to the litigation and found
that a “blanket” confidentiality agreement would
not be more difficult to manage. The court found
that “private companies and other private entities,
especially non-parties, are generally entitled to
expect that information provided during the course
of litigation will be treated and handled as confi-
dential”.*® In that case, the wife served an offer to
settle attaching a confidentiality agreement which
she had offered to sign. The court ordered that the
confidentiality agreement must be mutually ac-
ceptable and that, if the parties could not agree,
each party could submit an agreement and the
court would choose one.*’

The court may order that a party and the party’s
counsel and expert sign a confidentiality agree-
ment where there is evidence that a party dis-
cussed the litigation with third parties, in order
to balance the interests of the parties.*s In Burton
v. Burton, the wife sought additional disclosure
required by her valuator to complete his reports,
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including disclosure from the husband’s busi-
ness partner and the company itself. The hus-
band opposed the motion on the basis that the
requests were disproportionate, irrelevant, and
included confidential information, such as
names of customers and customer contracts. The
company was involved in contracts with the fed-
eral government and risked the loss of high-
security clients if information was disclosed.
The company took the position that confidential-
ity was a fundamental term of all of its customer
and employment contracts. The husband alleged
that the wife had discussed the litigation with
third parties and in light of this fact, and the na-
ture of the business, the court ordered that a con-
fidentiality agreement be signed.*

When is a confidentiality agreement not ap-
propriate?

A confidentiality agreement will not be ordered
where the deemed undertaking rule is sufficient
or if it is determined that such an agreement may
lead to additional litigation: in Josephson v. Han-
na, Justice Czutrin found that the litigation was
so acrimonious that a confidentiality agreement
would create additional areas for conflict. The
husband claimed documents from one of the
companies that had to disclose ““...was in a small,
extremely ‘cutthroat’ competitive industry and
any divulgence of information could negatively
impact the company and its employees”. This
general, broad description of harm was insuffi-
cient. Justice Czutrin started from the presump-
tion that the provisions of the FLR outlined above
would be followed and that a party who wished
to disclose the evidence/information beyond the
scope of the deemed undertaking rule could apply
to the court for permission to do so.%° Justice
Czutrin observed that if any of the company’s
financial information was to be filed at a hearing,
the concerned party could bring a motion for a
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sealing order — however, as set out above, seal-
ing orders must meet a high threshold.’!

Summary

To summarize, the deemed undertaking rule may
not protect information or documents provided in
the course of litigation because any or all of that
information may be filed with the court and all
protection of confidentiality is lost. Sealing or-
ders are rarely available unless the test in Sierra
Club is met. If both parties are not in agreement
with ADR, the parties are left with little choice
but to proceed to court where documents may be
filed and confidentiality will be lost.

If a client requires additional protection for infor-
mation or documents and does not meet the test for
a sealing order, a confidentiality agreement may be
useful. The parties may agree to the terms of a con-
fidentiality agreement or in some limited circum-
stances, a confidentiality agreement, or at least an
undertaking of confidentiality, may be ordered.

A confidentiality agreement between parties does
not guarantee that the confidential information will
never be filed with a court. There are clear limits on
what protection a confidentiality agreement my of-
fer. Parties may agree, for example, that neither of
them will attempt to file confidential documents
with the court as a term of their confidentiality
agreement. The confidentiality agreement may also
require any party wishing to file the documents to
first pursue a sealing order. The need to file docu-
ments which are covered by the confidentiality
agreement could arise, for example, if those docu-
ments become necessary for the enforcement of a
related separation agreement.

Given the general principle of openness and the fact
that the court has oversight to determine whether
any part of a court file is sealed, it is possible that
the sealing order may be refused even in the face of
a clear agreement by the parties. The parties may
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consent to a sealing order, but this is not determina-
tive. Counsel could argue that, pursuant to the test in
Sierra Club, there is an interest of public importance
in such a case which ought to be protected. If parties
agree to keep documents confidential and sign a
contract which requires this, it would serve an im-
portant public interest to enforce their agreement
and to maintain that confidentiality by keeping those
specific documents sealed. Otherwise, parties may
not be willing to enter into these types of agree-
ments, which often facilitate disclosure and settle-
ment, if they believe that there will be no protection
of confidential information at all. The party seeking
a sealing order will also have to meet the second
part of the Sierra Club test and would need to
demonstrate the salutary effects of the sealing order
outweigh its deleterious effects on the right to in-
formation. These types of situations would need to
be determined on a case-by-case basis.

Even in such cases where parties need to file
documents which they have previously agreed to
keep confidential pursuant to a confidentiality
agreement, it would still be better to have a con-
fidentiality agreement in place. It acts as a disin-
centive because it requires the party seeking to
file the documents to take an additional step of
bringing a motion for a sealing order. It also al-
lows the disclosing party an opportunity to re-
spond to the sealing motion and to, at the very
least, receive notice of what is being filed. Fur-
ther, the disclosing party would have an oppor-
tunity to request that the documents that are filed
are limited to only what is necessary.

[Julie Stanchieri is the founding partner of
Stanchieri Family Law in Toronto. She practices
exclusively in the area of family law and is also a
mediator and arbitrator.

Katelynn Schoop is an associate with Stanchieri
Family Law in Toronto and has practiced exclu-
sively in family law since her call to the bar.]
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should be sufficient protection; see also Ludmer, supra,
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ley, [2012] O.J. No. 1801, 2012 ONSC 2486.
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Burton, supra, note 40, at para. 144.

See Josephson v. Hanna, [2010] O.J. No. 3224, 2010
ONSC 407 at para. 28.

Buailey, supra, note 40, at paras. 25-26.

1bid.

Lafontaine v. Maxwell, [2014] O.J. No. 803, 2014
ONSC 700, at para. 9.

1bid.

Burton, supra, note 40, at paras. 142-144.

1bid.

Josephson v. Hanna, supra, note 43, at paras. 27-28, 31.
Ibid.
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CONFIDENTIALITY AGREEMENTS — EXAMPLES

CONFIDENTIALITY AGREEMENT

BETWEEN:

Party A
AND
Party B

1. Party A and Party B (each a “party” and collectively, the “parties”) were married on __ and sepa-
ratedon .

2. The parties entered into mediation to resolve all issues between them arising out of the breakdown of
their relationship;

3. The parties fully and finally resolved all issues between them by negotiating and entering into a sep-
aration agreement dated September 28, 2018 (the “Separation Agreement”);

4. In the mediation and in the negotiation of the Separation Agreement Party A disclosed to Party B
information and records that included, among other things:

a. Financial information relating to Company X and more specifically, the following documents:
i. Financial statements for Company X for the last 5 years;
ii. Business Valuation for Company X; and
i1ii. Previous Offers for Purchase and Sale of Company X.

(together, the “Confidential Information™)

5. The parties acknowledge that any disclosure, release or dissemination of the Confidential Information
to third parties, or into the public domain, would cause serious irreparable harm to Company X.

6. The parties agree and undertake as follows:

a) NON-DISCLOSURE: To hold the Confidential Information in the strictest confidence, and in par-
ticular not to discuss, disclose or authorize the disclosure of the Confidential Information, or any part
of it, to any third party, or to the public, except to the extent permitted under this Agreement.

b) EXCEPTIONS: Notwithstanding anything herein to the contrary, neither party (the “Recipient

Party”) shall be liable to the other party (the “Disclosing Party”’) with regard to any Confidential
Information, that:

a. has been disclosed by the Recipient Party to any third party or to the public prior to the date of
this Agreement;
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b. has entered or hereafter enters the public domain other than by a breach by the Recipient Party
of the provisions hereof;

c. is disclosed by the Recipient Party as a result of filing a copy of such Confidential Information
with a court of competent jurisdiction in order to enforce the Recipient Party's rights pursuant to
the Separation Agreement — in such a case, the party seeking to enforce the agreement shall
bring a motion for a sealing order sealing the Confidential Information and shall bear the costs
for having to do so, subject to reapportionment by the Court; or

d. is disclosed by the Recipient Party pursuant to the order or requirement of any competent judi-
cial authority, in accordance with section 2 of this Agreement.

2. LEGAL REQUIREMENT: If any party becomes required by any competent judicial authority to
disclose the Confidentiality Information, or any part of it, such party will:

a. give prompt notice of such requirement to the other party;

b. with respect to a court order, serve the Court with a motion at their own expense to seal the doc-
ument or information that must be disclosed before providing the information;

c. if no sealing order is available, to disclose only that portion of the Confidentiality Information
which is absolutely necessary to ensure compliance with such requirement as agreed to by the
parties or by order of the court; and

d. continue to treat anything that is disclosed pursuant to a legal obligation as confidential under
this Agreement.

3. INJUNCTIVE RELIEF: Each party acknowledges that any breach of this Agreement by a party
would cause irreparable harm to Company X and, therefore, each party shall consent to an injunction
and injunctive relief upon any breach of this Agreement, such injunction prohibiting the breaching
party from further discussing, disclosing or authorizing the disclosure of any part of the Confidential
Information and costs for the party seeking injunctive relief in an amount to be determined by the
Court. The rights and remedies provided to each party under this Agreement are cumulative and in
addition to any other rights and remedies available to each party at law or in equity.

4. AMENDMENTS: This Agreement may be amended only by a written amending agreement execut-
ed by the parties. No amendment of or waiver of, or modification of any obligation under this
Agreement will be enforceable unless set forth in writing and signed by the parties. Any amendment
effected in accordance with this section will be binding upon all parties and their respective repre-
sentatives, successors and assigns.

5. WAIVER: A party's failure to exercise or delay in exercising any right, power or privilege under
this Agreement shall not operate as a waiver; nor shall any single or partial exercise of any right,
power or privilege preclude any other or further exercise thereof.

6. ENFORCEABILITY: If any of the provisions of this Agreement are found to be unenforceable, the
remainder shall be enforced as fully as possible and the unenforceable provision(s) shall be deemed
modified to the limited extent required to permit enforcement of the Agreement as a whole.
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7. ENTIRE AGREEMENT: This Agreement contains the entire agreement of the parties with respect

Eal

N

to the subject matter hereof, and supersedes any and all prior understandings, arrangements and
agreements between the parties hereto, whether oral or written, with respect to the subject matter
hereof.

LEGACY EFFECT: This agreement shall be binding upon the parties, their respective heirs, ex-
ecutors, administrators, successors and assigns.

GOVERNING LAW: The provision of this Agreement shall be governed by and construed in ac-
cordance with the laws of the Province of Ontario and the federal laws of Canada applicable therein.

Signed on the................ dayof........oooviiiiiiiia. ,2018.
Witness Party A
Witness Party B

CONFIDENTIALITY AGREEMENT

Party A and her solicitor and valuator
and
Party B and his solicitor and valuator

And

Third Party and Company X

Party A and Party B were married on __and separated on .
Party A is an employee at Company X which is owned by Third Party.
Third Party is the sole shareholder of Company X and is the father of Party A.

Party B seeks financial disclosure from Company X. Party A does not object to Third Party provid-
ing the information sought to Party B but also seeks to receive the same information as Party B.

Third Party is prepared to provide certain financial disclosure of Company X, as defined below as
the “Confidential Information,” to Party A and Party B as well as their respective solicitors and val-
uators (collectively, “The Recipients”) only if the disclosure remains confidential.
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6. The Recipients acknowledge that the Confidential Information includes proprietary information
which could cause harm to Company X if the Confidential Information is released into the public
domain and more specifically if the Confidential Information is obtained by Company X’s competi-
tors it will likely cause Company X to suffer a financial loss due to its loss of competitiveness.

7. The Third Party and Company X undertake to provide the Confidential Information to the Recipients for
the consideration set out in this Agreement, the sufficiency of which is acknowledged and agreed to.

Confidential Information

8. The Third Party shall provide to the Recipients the list of documents set out at Schedule A attached
(the “Confidential Information™). The costs of copying the Confidential Information shall be born by
Party A.

Terms of Confidentiality

9. The Recipients, and each of them, hereby agree:

®

to keep all Confidential Information confidential;

b. to not use any Confidential Information for any purpose other than for the purposes of the mat-
rimonial dispute between Party A and Party B;

c. the Recipients shall not disclose any Confidential Information to any additional persons or cor-
porations or file same in any court proceeding except by order of the court.

d. In the event that any of the Recipients need to file the Confidential Information with the court,
he/she shall first seek a sealing order, at his/her cost to ensure that the Confidential Information
remains confidential. If the Court will not grant a sealing order for the Confidential Information,
the party seeking the sealing order shall bring a motion for directions, to determine how the pro-
duction of the Confidential Information may be limited to only what is necessary to be filed
with the Court before any of the Confidential Information is provided.

Signed this  day of _ in Toronto, Ontario.

Party A
Per:

Witness

Signed this  dayof  in Toronto, Ontario.

Solicitor for Party A
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Per:

Witness I have authority to bind the firm and all members
of the firm

Signed this  dayof  in Toronto, Ontario.

Valuator for Party A

Per:

Witness I have authority to bind the firm and all members
of the firm

Signed this ~ dayof  in Toronto, Ontario.

Party B

Per:

Witness

Signed this  dayof  in Toronto, Ontario.

Solicitor for Party B

Per:

Witness [ have authority to bind the firm and all members
of the firm

Signed this  dayof  in Toronto, Ontario.

Valuator for Party B

Per:

Witness I have authority to bind the firm and all members
of the firm
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Signed this  dayof  in Toronto, Ontario.

Third Party

Per:

Date

Signed this  dayof  in Toronto, Ontario.

Company X

Per:

Date I have authority to bind the corporation

* Paying Fair: How to Uncover Undisclosed Assets or Income
through a Lifestyle Analysis *

Ivy Tse

Have you ever had a
client say to you, “My
ex is hiding a lot of
cash in a suitcase in
the ceiling of his of-
fice that is not report-

ed on his tax return or
on any bank statement!”? — It happens more
than you think.

An issue which often comes up in family law
cases is the allegation that a client’s spouse is
concealing cash transactions to deliberately un-
derreport earnings and avoid paying income tax.
Where the quantum of suspected unreported cash
business is significant, it can undermine income
calculations for support purposes, as well as the
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required equalization payment. In this type of sit-
uation, an accounting expert can assist in bridg-
ing the gap by carrying out a Lifestyle Analysis
review. This article discusses the nature of a
Lifestyle Analysis, how it is conducted and the
potential benefits of performing such a review.

What is a Lifestyle Analysis?

A Lifestyle Analysis can also be referred to as a
“source and use” analysis, as it involves a com-
prehensive review of the spending patterns of a
family and/or an individual, taking into account
the known sources of money coming in and the
uses thereof over a specified time period. Tracing
the flow of funds to originating sources can also
identify hidden assets from which unreported in-
come was generated.
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A simple example is where a spouse claims an-
nual income of only $100,000, but the family
was able to take vacations costing $20,000 per
year and afford annual private school fees of
$40,000 per year for their children. The money
available doesn’t add up given other living ex-
pense requirements — these types of expendi-
tures may represent cash received from an unre-
ported source from which the spouse is collect-
ing income.

How is a Lifestyle Analysis Per-
formed?

Depending on the specific circumstances of a
case, the investigative work undertaken usually
involves the following steps:

1. Obtaining an understanding of the fami-
ly’s living standards, the assets owned by
each spouse, the debts that need to be ser-
viced and each spouse’s earnings and
spending patterns prior to and after the
marriage breakdown;

2. Selecting an appropriate period of time for
purposes of reviewing financial records;

3. Identifying and obtaining the financial
records required for review;

4. Conducting a detailed review of the fi-
nancial records to identify the various
sources and uses of the family and/or in-
dividual spouse’s funds; and,

5. Comparing the results in number 4 above
to what the spouse has represented as in-
come available for support purposes, in-
cluding identifying discrepancies that
may suggest unreported income and/or
property.

Each of these steps are explained further below.
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1. Obtain an understanding of the family’s
living standards, asset ownership, indebt-
edness and spending patterns

Conduct a thorough interview with your client to
understand the total spending by the family prior
to separation, including cash, credit cards and
cheques, and all of the known sources of funds.
Examples of questions to consider may include
the following:

(a) What were the family’s spending patterns
in the years leading up to the separation
(you can use a spending budget to make
sure you cover everything)?

(b) Were these spending patterns consistent
throughout this period?

(c) At any time during the marriage, were
there periods where spending was particu-
larly high or low?

(d) How were the majority of household ex-
penses paid? By credit card/cheque/pre-
authorized payments (which would leave
a paper trail) or in cash?

(e) Were there loans taken out during the
marriage? Were they repaid?

(f) In the event one or both of the spouses are
management or shareholders of a business,
were personal expenses paid from business
accounts that should be considered?

These foundational questions form the basis of
the documentation required from your client in
order to perform the detailed financial review.

2. Select an appropriate period of time for
purposes of reviewing financial records

This should be selected carefully, as a period that
is too short may not capture key expenses that
may indicate unreported income (e.g., lavish fam-
ily trips taken once every few years) and a long
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period can mean higher costs for professional
fees. The period should represent a period of time
where household expenses have been fairly con-
sistent and representative of the circumstances
experienced prior to separation.

It is helpful to also perform a Lifestyle Analy-
sis for a post-separation period to highlight the
differences in spending by the spouse after the
separation.

3. Identify the financial records required for
review

Once the relevant review period has been estab-
lished, the basic documents to be requested in-
clude the following:

(a) Monthly bank statements, including all
personal and joint chequing and savings
accounts and copies of cheques.

(b) Monthly personal and joint investment
account statements.

(c) Monthly personal and joint credit card
statements.

(d) Monthly personal and joint loan/line of
credit statements.

(e) Any valuation reports prepared for busi-
nesses of which one or both of the spous-
es are management and/or shareholders.
These valuation reports are often prepared
for equalization purposes and can provide
information regarding what personal ex-
penses, if any, were added back for the
period reviewed to calculate the fair mar-
ket value of a shareholding in a company.

Many of these financial documents (at least the
current ones) would have probably already
formed part of the disclosure provided in the dis-
COVery process.
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One of the underlying challenges with a Lifestyle
Analysis is the co-operation of both parties in
providing the necessary financial documents. Of-
ten, separated spouses would already have sev-
ered access to each other’s financial records.
Without a proper paper trail, expenses may be
difficult to substantiate. Where records are not
available and/or readily obtainable by your client,
a court order may be required to request addition-
al documentation from the other spouse, financial
institutions and/or suppliers of the goods/services
used by the household.

4. Conduct a detailed review of the financial
records and identify the sources and uses
of the family and/or individual spouse’s
funds

After all the financial documents have been gath-
ered and provided to the accounting expert,
he/she will get down to the nitty-gritty of the
analysis by way of reviewing, categorizing and
summarizing all the transactions in the data pro-
vided. Ensure that the accounting expert has the
appropriate resources, experience and knowledge
to undertake this tracing exercise, as it involves a
review of many detailed transactions and inten-
sive tracing of funds between accounts that are
often linked to one another.

Here are some tips that would assist in this exer-
cise:

Use electronic spreadsheets

Electronic spreadsheets (e.g., Microsoft Excel)
should be used to compile the data so that the in-
formation entered can be easily located and edit-
ed in a central database. There are many func-
tions available in spreadsheets that make certain
analyses possible with little effort, such as match-
ing up transfers between accounts, graphs that
show spending trends over time and sensitivity
analyses (e.g., “if expenses go up $X per month,
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the effect on income for support purposes would
be $Y”).

Group income and expenses in categories

It is important to list transactions by date and
group them into categories so that large amounts
of data can later be summarized in a manner that
is easily understood. Categories of cash inflows
and outflows may include:
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e Inflows: “employment income”, “interest
from investment income”, “transfers
from...”, etc.;

e Outflows: “utilities”, “travel”, “clothing”,
“transfers to....”, efc.; and,

e An “unknown” column is useful in identi-
fying unknown deposits/expenditures for

further investigation.

Many monthly credit card statements include
summary pages that group monthly spending into
categories such as “grocery”, “retail”, “travel and
fuel” which can serve as a quick reference with-

out having to look into the details.
Watch out for inter-account transfers

As suggested above, if a spouse has investment
and/or loan accounts, there may be significant
transfers of cash between these accounts and his
or her day-to-day banking accounts. A careful
investigation on significant cash transfer activity
can help identify additional investment or bank
accounts, as well as hidden property in both local
and foreign jurisdictions.

Prepare, and allocate sufficient time and budg-
et, to request for additional information

A deep dive into the details of all the financial
records will likely uncover spending patterns re-
quiring further information or explanation from
both parties. Unexplained cash deposits and ex-
penses paid by cash for which no paper trail is
available will cry out for additional investigation
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or information that may or may not be easily ac-
cessible by your client.

Be sure to allocate sufficient time and financial
resources to resolve these issues at the outset of
the engagement, so that all parties are cognizant
of the detailed level of review required and the
professional fees to be incurred.

5. Identify discrepancies suggesting unre-
ported income and/or property

Once the detailed review of all the transactions is at
a reasonably completed stage (i.e., there may still
be some transactions that are unexplained), the ac-
counting expert can identify discrepancies which
fall into one or more of the follow scenarios:

* The income reported by the payor spouse
was less than the family’s total household
expenditures for the period under review,
which suggests unreported sources of
funds/income;

» there were cash inflows from sources not
reported on the payor spouse’s income tax
returns that should be included (and pos-
sibly grossed up) in the calculation of in-
come for support purposes; and/or,

* depending on the specific circumstances,
sources of unreported income may un-
cover unreported assets, which will in-
crease available income for support pur-
poses, as well as possibly property sub-
ject to equalization.

Conclusion

To summarize, the benefits of a Lifestyle Analy-
sis review include:

1. Developing a detailed financial picture of
a family’s total expenditures and standard
of living prior to and/or after separation.
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2. Based on the difference between reported
income of the family and total living ex-
penses incurred, identification of possible
unreported cash income or other assets;

3. Detecting non-recurring or large expendi-
tures that the family seemingly were able
to afford prior to separation; and,

4. Possibly uncovering additional unreported
assets subject to equalization on separation.

A Lifestyle Analysis is an extensive financial in-
vestigation that requires co-operation and com-
plete documentation disclosure by both spouses.
If properly undertaken, this review can present a
picture of the standard of living enjoyed by the
family, and the resources to support that lifestyle.
It can help in calculating income for support pur-
poses in a fair and justified manner as well as as-
sist in identifying additional property of the par-
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ties. A Lifestyle Analysis can definitely add value
— both in support payments and property settle-
ments.

[Ivy Tse practices exclusively in the area of busi-
ness valuations, forensic accounting and litigation
support. She has experience in quantification of
economic damages for privately-owned and pub-
licly traded companies, as well as extensive fo-
rensic accounting investigations for companies
with complex organizational structures. She has
also assisted in preparing numerous business val-
uation reports relating to corporate reorganiza-
tions, shareholder disputes and matrimonial dis-
putes, including calculations of income for child
and spousal support purposes. Her casework co-
vers a broad range of industries including manu-
facturing, retail/distribution, information technol-
ogy, financial services, pharmaceuticals, con-
struction and transportation. |
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